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INSIDE BASEBALL
JUSTICE BLACKMUN AND THE SUMMER OF ’72
Savanna L. Nolan†
Now that I live in northern Virginia, I drive past the exit for Nationals Park
(home of the 2019 World Series Champions, the Washington Nationals)
every morning. Most mornings I hardly notice, especially since traffic gets a
little dicey right there. Shortly after St. Patrick’s Day last year, the morning
commute was different. It was the first nice Spring day we’d had, my drive
into the city was finally during daylight hours, and as I crossed the bridge
into the city the sign for Nats Park whispered, “Baseball starts next week.” It
was automatically a good day.
Did Justice Harry Blackmun have a similar moment of baseball-related
peace on his commute into the city from Arlington one March morning 47
years before mine?1 If so, he wasn’t pondering taking a day off to go to the
home opener like I was. Even if his busy schedule would have allowed for such
a luxury, Robert Short had just broken the hearts of Washington Senators
fans by moving the team to Texas for the 1972 season, thus creating the
Texas Rangers.2 Instead, on March 20, 1972 Blackmun would have to make
do with having baseball be a part of his work day, as the Court would be
hearing the oral arguments in Flood v. Kuhn and ultimately determining
whether refusing to allow players to negotiate their own employment contracts violated antitrust laws.3
The subsequent opinion is one of Justice Blackmun’s more notorious.4
†

Reference Librarian and Adjunct Professor of Law, Georgetown University Law Center. This piece
is dedicated to Mark, Kathleen, and Matthew Nolan. How ’bout those Braves? Copyright 2020
Savanna L. Nolan.
1
It seems the Justice and his wife lived in Arlington, Virginia from the summer of 1970 up until the
Justice’s death in 1999. See LINDA GREENHOUSE, BECOMING JUSTICE BLACKMUN: HARRY
BLACKMUN’S SUPREME COURT JOURNEY 55 (2005); Ben A. Franklin, Shot Fired Through Window
of Blackmun Home, N.Y. TIMES, Mar. 5, 1985, https://www.nytimes.com/1985/03/05/nyregion/shotfired-through-window-of-blackmun-home.html; Joan Biskupic, Retired Justice Blackmun Dies at 90,
WASH. POST (Mar. 4, 1999), https://www.washingtonpost.com/wp-srv/national/longterm/supcourt
/stories/blackmun030499.htm.
2
Rocco Zappone, Safe at Home: As Nationals Park is Set to Open, One Fan Delivers a Love Letter to
RFK Stadium, WASH. POST, Mar. 23, 2008, Magazine, at W08.
3
Flood v. Kuhn, 407 U.S. 258 (1972).
4
Eldon L. Ham, Aside the Aside: The True Precedent of Baseball in Law, 13 MARQ. SPORTS L. REV.
213, 216 (Refers to Part I of Flood v. Kuhn as “over 700 astonishing words of editorial ranting” and a
“self-indulgent baseball diatribe.”); Roger Abrams, Blackmun’s List, 6 VA. SPORTS & ENTERT. L.J.
181, 182 (2007) (“Many have criticized Justice Blackmun’s majority opinion as stare decisis run amok.
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Part I of the opinion is particularly unusual and traces from the dawn of baseball in 1846 Hoboken, through a list of 88 heroes of the sport (not including
those from recent years, footnote 3 caveats), and ends with a footnote detour
lauding the popularity of Ernest L. Thayer’s poem Casey at the Bat.5 Even
the more serious elements of the opinion have a touch of ridiculousness.
Blackmun walks the reader through the relevant precedent, primarily focusing on the antitrust exemptions left open specifically for baseball in Federal
Baseball6 and Toolson7 and closed off to football, basketball, boxing, and presumably hockey and golf through quirks of deference to precedent.8 After
that recitation of legal history, Blackmun’s legal analysis rests on the general
principle that “more than 50 bills” concerning antitrust legislation and baseball
had been introduced in Congress since Toolson, and those that “passed one
house or the other . . . would have expanded, not restricted, the reserve systems
exemptions to other professional league sports.”9 In his closing sentence,
Blackmun drops the proverbial mic with “what the Court said in Federal
Baseball in 1922 and what it said in Toolson in 1953, we say again here in
1972: the remedy, if any is indicated, is for congressional, and not judicial,
action.”10 Blackmun out.
Flood v. Kuhn is a thoroughly odd, playful opinion. However, as I’ve researched Blackmun and his life in 1971 and 1972, I’ve begun to think the
silliness of this opinion may have been him trying to grab the specific joy of
a Saturday afternoon in a baseball park with a cold beer wherever he could.11
Blackmun, like many in the legal profession,12 was a notorious baseball
fan.13 In his early days at the Supreme Court, he and fellow mid-westerner
Admittedly, it was an unusual piece of judicial writing.”). When discussing the opinion in 1995 with
a former law clerk, even Justice Blackmun reflected that Part I gave him “a chance to indulge in a
sentimental journey.” The Justice Harry A. Blackmun Oral History Project 184 (Transcript, Manuscript
Division, Library of Congress, https://memory.loc.gov/diglib/blackmun-public/page.html?FOLDERID
=D0901&SERIESID=D09) [hereinafter Oral History].
5
Flood v. Kuhn, 407 U.S. at 260-64.
6
Federal Baseball Club v. National League, 259 U.S. 200 (1922).
7
Toolson v. New York Yankees, 346 U.S. 356 (1953).
8
Flood v. Kuhn, at 269-83.
9
Id. at 281.
10
Id. at 285.
11
Oral History, supra note 4, at 184 (“Well, many times, if I’m giving a speech somewhere, particularly
to young people, some youngster will say, ‘Is it any fun writing opinions? Have you ever had any fun?
And, which case did you enjoy working on most?’ And I always say it’s Flood against Kuhn because it
was the baseball case, and their eyes light up right away.”).
12
Robert C. Berring, The Macmillan Baseball Encyclopedia, The West System, and Sweat Equity, 2010
GREEN BAG ALMANAC & READER 318, 318.
13
Blackmun had a unique ritual of breakfasting with his clerks in the Supreme Court cafeteria every
morning they worked. While sources differ as to whether he talked about the law at breakfast, baseball
was definitely a common topic. TODD C. PEPPERS, COURTIERS OF THE MARBLE PALACE: THE
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Chief Justice Warren Burger were often referred to as “the Minnesota Twins,”
both because they were old, close friends and because the Twins were among
their favorite baseball teams.14 Justice Potter Stewart was also an avid fan of
the sport, and during the playoffs he instructed his three clerks to watch the
game on a small television in his chambers and update him on the score of
his beloved Cincinnati Reds every half inning via notes sent to the bench.15
When Blackmun’s personal papers opened to the public in 2004, researchers
discovered he had kept one of these score updates of Stewart’s. On October
10, 1973, the Court was in the middle of hearing oral arguments while the
Reds were playing the Mets for the National League Championship. Shortly
after 2:30 p.m., Stewart passed Blackmun the update he had just gotten from
his clerks: “VP Agnew just resigned!!” and, at the bottom of the note, “Mets 2
Reds 0.”16 It seems this was a common practice between the two — another
note from Blackmun’s papers memorialized a four-dollar bet on the 1975
World Series between the two justices.17
Blackmun’s second term on the Court had not been an easy one thus far.
Justices John Marshall Harlan and Hugo Black had retired for health reasons
in September,18 and the number of certiorari petitions reaching the Court
was at a new high.19 Even though they were down two justices, the Court had
still heard oral arguments in Roe v. Wade and Doe v. Bolton on December 13,
1971.20 When asked in later years, Blackmun recalled that he and Stewart
had been asked by Burger to select which cases could be heard in October
and November and would be likely to have a majority of at least five justices
RISE AND INFLUENCE OF THE SUPREME COURT LAW CLERK 184 (2006); Randall P. Bezanson,
Good Old Number Three: Harry Blackmun and his Clerks, in IN CHAMBERS: STORIES OF SUPREME
COURT LAW CLERKS AND THEIR JUSTICES 335 (Todd C. Peppers & Artemus Ward, eds., 2012);
BOB WOODWARD & SCOTT ARMSTRONG, THE BRETHREN: INSIDE THE SUPREME COURT 181
(1979).
14
Skip Card, Court of Dreams, 77 N.Y. ST. B.A. J. 11 (2005); WOODWARD & ARMSTRONG, supra
note 13, at 188, 190.
15
Card, supra note 14; Oral History, supra note 4, at 218; WOODWARD & ARMSTRONG, supra note
13 at 302n; Monroe E. Price & Contributors, Clerking for Potter Stewart, in OF COURTIERS AND
KINGS: MORE STORIES OF SUPREME COURT CLERKS AND THEIR JUSTICES 265 (Todd C. Peppers & Clare Cushman, eds., 2015)
16
Card, supra note 14, at 12.
17
Robert V. Percival, Environmental Law in the Supreme Court: Highlights from the Blackmun Papers, 35
ENVTL L. REP. 10637, 10660 (2005)(Blackmun bet on the Red Socks, who lost to Stewart’s Reds).
18
Oral History, supra note 4, at 181 (noting both died within a year of retirement).
19
DAVID M. O’BRIEN, STORM CENTER: THE SUPREME COURT IN AMERICAN Politics 137-38 (2017).
See also JOHN C. JEFFRIES, JR., JUSTICE LEWIS F. POWELL, JR. 270-71 (1994) (Powell suggesting
pooling the work of certiorari review among clerks of multiple Justices to reduce redundancy and
increase efficiency).
20
Roe v. Wade, Oyez, https://www.oyez.org/cases/1971/70-18 (last visited Jan 20, 2020); Doe v.
Bolton, Oyez, https://www.oyez.org/cases/1971/70-40 (last visited Jan 20, 2020).
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Harry A. Blackmun.
__________________________________________________

before new justices could be sworn in. On two separate occasions, Blackmun
said that he and Potter didn’t do a “good job” with that task, and chose to
hear the abortion cases in December because they didn’t expect them to be
controversial.21 Fortunately, Lewis F. Powell Jr. and William H. Rehnquist
were both confirmed by the Senate in December 1971 and sworn in on January 7, 1972.22
It seems Blackmun regretted hearing Roe and Doe with only seven justices almost immediately. He was assigned the majority opinion for both cases

21

Oral History, supra note 4, at 181; GREENHOUSE, supra note 1, at 80.
THE SUPREME COURT COMPENDIUM: DATA, DECISIONS, AND DEVELOPMENTS 415 (5th ed.,
Lee Epstein et al. eds., 2012); Oral History, supra note 4, at 183; GREENHOUSE, supra note 1, at 85.
22
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Lewis F. Powell, Jr.
__________________________________________________

in December 1971,23 but on January 18, 1972, he sent a memo to Burger
and the other justices suggesting that Roe and Doe be reargued because “the
importance of the issues is such that the cases merit full bench treatment.”24
The Court was simultaneously working through a case concerning vaginal
foam as a non-prescription birth control for unmarried people, Eisenstadt v.
Baird,25 which would also deal with issues of sexual privacy and the applica-

23

GREENHOUSE, supra note 1, at 80-82.
Letter from Justice Harry A. Blackmun to Chief Justice Warren E. Burger (Jan. 18, 1972), in Lewis
F. Powell, Jr. Supreme Court Case Files, Roe v. Wade 2, https://scholarlycommons.law.wlu.edu/cgi/
viewcontent.cgi?article=1015&context=casefiles.
25
Eisenstadt v. Baird, 405 U.S. 438 (1972).
24
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tion of Griswold v. Connecticut.26 On March 7, 1972, Burger passed a note to
Blackmun during oral arguments on another case stating that he was “closing
in” on his dissent for Eisenstadt and encouraging Blackmun to “take a closer
look” at Justice Byron White’s concurring opinion.27 Blackmun biographer
Linda Greenhouse notes that this informal lobbying was “unusual, a clear
violation of the Court’s social norms.”28 Ultimately Blackmun joined White
when the decision in Eisenstadt was announced on March 22, leaving Burger
as the sole dissent.29
And then, among all these complex and undoubtedly consequential abortion cases, March’s oral arguments included Flood, a fairly straightforward case
about baseball. At the March 24 conference, Stewart allegedly assigned the
majority opinion to baseball nut Blackmun.30 Finally, an easy opinion and a
bit of fun. Around this time, Blackmun began to spend long hours in the
Court’s library. Once Blackmun circulated the first draft of his Flood opinion, it was clear that some of that time had been spent reading the Baseball
Encyclopedia and compiling his extensive list for Part I. Supposedly Justice
William Brennan was shocked, as he assumed Blackmun had been researching
for Roe and Doe, not “playing with baseball cards.”31
Between Blackmun’s first draft and the official decision on June 19, discussing the List became something of a game, with Justice Thurgood Marshall pointing out the dearth of African-American players, clerks calling to
lobby for their favorite players, and Stewart joking that he’d give Blackmun
his vote if Blackmun added a Cincinnati Red.32 After the opinion was announced, a clerk noted Blackmun had left out Giants outfielder Mel Ott,
and supposedly Blackmun said that he would never forgive himself.33 One of
26

Griswold v. Connecticut, 381 U.S. 479 (1965). See also references to Griswold in the oral arguments
of Roe and Doe, supra note 21, and Eisenstadt v. Baird, Oyez, https://www.oyez.org/cases/1971/70-17
(last visited Jan 20, 2020).
27
GREENHOUSE, supra note 1, at 87.
28
Id.
29
Eisenstadt v. Baird, 405 U.S. 438, 1972.
30
WOODWARD & ARMSTRONG, supra note 13 at 189-90. The Brethren is a somewhat controversial
book, as Woodward and Armstrong have not disclosed their inside sources and former clerks have
spoken out about inaccuracies. See David J. Garrow, The Supreme Court and the Brethren, 18 CONST.
COMMENTARY 303 (2001); Stephen R. McAllister, Justice Byron White and The Brethren, 15
GREEN BAG 2D 159 (2012); O’BRIEN, supra note 19, at 122. When Justice Blackmun’s oral history
was recorded he couldn’t remember who assigned the case. Oral History, supra note 4 at 185, 473.
However the Oral History is also a touch problematic, as scholars have noted Blackmun’s advanced
age and lack of ease in front of a camera may have hindered his memory. See Dennis J. Hutchinson,
Aspen and the Transformation of Harry Blackmun, 2005 SUPREME CT. REV. 307 at note 2.
31
WOODWARD & ARMSTRONG, supra note 13 at 190.
32
Id.; Oral History, supra note 4 at 184
33
WOODWARD & ARMSTRONG, supra note 13 at 192; Oral History, supra note 4, at 2.
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the first things Blackmun discussed with former clerk and Yale Law professor
Harold Koh while recording Blackmun’s oral history in 1994 was a baseball
bat in the Justice’s chambers. It was a Louisville Slugger bat made specifically
to Mel Ott’s specifications with a small plaque on top that read “I’ll never
forgive myself.”34
Blackmun was finally ready to circulate a first draft of his Roe opinion on
May 18, 1972,35 and his first draft of Doe circulated on May 25.36 Though I
haven’t been able to corroborate the story,37 The Brethren alleges that Saturday
of the next week, May 27, Burger met with Blackmun, leaving his armed
chauffeur-bodyguard in the outer office. After Burger left, Blackmun “departed
without a word to his clerks.”38 The Brethren implies that this visit was related
to two events in the following week — Blackmun’s formal proposal to reargue
Roe and Doe in the following fall,39 and Burger joining Blackmun’s majority
for Flood the following week.40
Justice William O. Douglas was furious and supposedly convinced that
Burger had somehow gotten to Blackmun;41 he threatened to release his
already-drafted dissent in Roe.42 He promptly left for his vacation home in
Goose Prairie, Washington, where he was generally unreachable,43 but by
June 19, the day Flood was announced,44 Douglas had called Brennan and
agreed to not release the dissent.45 On June 26, the last day of the October
34

Oral History, supra note 4, at 2.
Memorandum to the Conference Re: No. 70-18, Roe v. Wade (May 18, 1972), in Lewis F. Powell,
Jr. Supreme Court Case Files, Roe v. Wade 3, https://scholarlycommons.law.wlu.edu/cgi/viewcontent.
cgi?article=1015&context=casefiles; GREENHOUSE, supra note 1, at 88.
36
Memorandum to the Conference Re: No. 70-40, Doe. V. Bolton (May 25, 1972), Lewis F. Powell,
Jr. Supreme Court Case Files, Doe v. Bolton 6, https://scholarlycommons.law.wlu.edu/cgi/viewcontent.
cgi?article=1016&context=casefiles
37
See supra note 31.
38
WOODWARD & ARMSTRONG, supra note 13 at 186.
39
Memorandum to the Conference (May 31, 1972) in Lewis F. Powell, Jr. Supreme Court Case Files,
Roe v. Wade 32, https://scholarlycommons.law.wlu.edu/cgi/viewcontent.cgi?article=1015&context=
casefiles; GREENHOUSE, supra note 1, at 89.
40
WOODWARD & ARMSTRONG, supra note 13 at 186, 192. Ultimately the Chief Justice filed a
concurring opinion, Flood v. Kuhn 407 U.S. 258 (1972).
41
GREENHOUSE, supra note 1, at 89; JEFFRIES, supra note 19 at 337; WOODWARD & ARMSTRONG,
supra note 13, at 186-188.
42
William O. Douglas, 6th Draft Nos. 70-18 and 70-40 (June 13, 1972), in Lewis F. Powell, Jr.
Supreme Court Case Files, Roe v. Wade 40, https://scholarlycommons.law.wlu.edu/cgi/viewcontent.
cgi?article=1015&context=casefiles.
43
JEFFRIES, supra note 19 at 339; WOODWARD & ARMSTRONG, supra note 13, at 188-89;
GREENHOUSE, supra note 1, at 90.
44
Flood v. Kuhn, 407 U.S. 258.
45
William O. Douglas, 6th Draft Nos. 70-18 and 70-40 (June 13, 1972), in Lewis F. Powell, Jr.
Supreme Court Case Files, Roe v. Wade 40 https://scholarlycommons.law.wlu.edu/cgi/viewcontent.
cgi?article=1015&context=casefiles (handwritten note: “We were advised on 6/19 that Douglas will
35
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1971 Term, the Court issued an opinion restoring Roe and Doe to the calendar
for reargument, with only the notation that “Mr. Justice Douglas dissents in
Nos. 70-18 and 70-40.46
In late July, Blackmun spent ten days at the Mayo Clinic library in
Rochester, Minnesota.47 Among other things, Blackmun researched historical
views towards abortion, though he later claimed he didn’t speak with medical
professionals while at the Clinic.48 Eventually, he and Mrs. Blackmun were
able to get to their family vacation spot in Spider Lake, Wisconsin, though
the work of cert review and the upcoming term continued.49 During this
brief August break, Blackmun penned a letter to Powell. It did not mention
work, and instead warmly thanked Powell for sending him The Boys of Summer
— presumably the book by Roger Kahn centering on the Brooklyn Dodgers
and the 1955 World Series.50
John C. Jeffries, who clerked for Powell during the October 1973 Term,
wrote in his biography of Powell that the Justice initially struggled with the
workload and contemplated quitting,51 though Blackmun didn’t recall seeing
him visibly under any more strain than the rest of his compatriots.52 Like
Blackmun, Powell seems to have also spent his summer researching abortion
in preparation for the return of Roe and Doe, and by fall 1972 had decided to
join Blackmun’s majority.53 Though Powell’s biographers paint it in a different light than Blackmun’s, the two undeniably worked closely on the abortion cases that fall.54
Powell and Blackmun reportedly began to drift apart in the late 1970s,
especially as Blackmun became a more liberal voice on the Court and Powell
led the arguments for the Court to refuse to require the government to pay for
abortions.55 However in Powell’s undigitized papers there is another relaxed
letter from Blackmun to Powell written from Wisconsin over the 1978

not file this dissent”).
46
Roe v. Wade, 408 U.S. 919 (1972).
47
GREENHOUSE, supra note 1, at 90; Oral History, supra note 4, at 197.
48
Oral History, supra note 4 at 201.
49
Oral History, supra note 4 at 190. See also, GREENHOUSE, supra note 1 at 248; Oral History, supra
note 4 at 10.
50
Letter from Harry A. Blackmun to Lewis Powell (Aug. 14, 1972). Lewis F. Powell, Jr. Papers,
Powell Archives, W&L University School of Law, box 3.
51
JEFFRIES, supra note 19 at 334-35.
52
Oral History, supra note 4 at 199.
53
WOODWARD & ARMSTRONG, supra note 13, at 230; JEFFRIES, supra note 19 at 346-47;
GREENHOUSE, supra note 1, at 94-95.
54
GREENHOUSE, supra note 1, at 96-97; JEFFRIES, supra note 19, at 339-42.
55
JEFFRIES, supra note 19, at 366-70.
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summer break.56 Like the 1972 letter, this one also thanks Powell for a book
recommendation (Trail of the Fox, which I assume to indicate David Irving’s
history of World War II commander Erwin Rommel).57 Powell seems to have
told Blackmun about talking with Bowie Kuhn, fifth commissioner of Major
League Baseball and the respondent from Flood v. Kuhn, and Blackmun
jokes that he’s glad Kuhn “did not resent — as [the Chief Justice and Justice
White] apparently did — [Blackmun’s] ‘sentimental journey.’”58
No one will ever fully be able to explain an unbiased truth of what happened in the “marble palace” during the spring of 1972 and the subsequent
years’ litigation of abortion. Maybe Blackmun was pressured by Burger (but
perhaps not), maybe there was an initial scandal over the time spent on Part I
of Flood, maybe Powell disagreed with Blackmun’s logic in the ultimate Roe
decision. However, I like the glimpse of Blackmun that I see in Flood and
these two letters — someone who finds some time to be polite, do some
leisure reading, and talk about baseball for a bit.

56

Letter from Harry A. Blackmun to Lewis Powell (Aug. 5, 1978). Lewis F. Powell, Jr. Papers,
Powell Archives, W&L University School of Law, box 3.
57
Id.
58
Id.
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Harry Blackmun to Lewis Powell, August 14, 1972.
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Harry Blackmun to Lewis Powell, August 5, 1978.
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